travellers or foreigners were lost or damaged by any means except damno fatali, or by inevitable accident.
Therefore the law placed upon the innkepeer the duty of furnishing food, drink and lodging to anyone seeking the same (if he refused he rendered himself liable to action). 4 In addition the innkeeper had the important duty of protecting his guest and his guest's property. If the traveller, while a guest at the inn, was robbed, the law said it was from defect of care on the part of the innkeeper, inasmuch as he undertook to protect against such a misfortune.
In the earliest case on record 5 the loss was alleged to be "for defect of guard of the innkeeper and servants." Blackstone says, 6 "There is also in law always an implied contract with a common innkeeper to secure his guest's goods in his inn."
DOCTRINES OF LIABILITY IN GENERAL
Before the strict doctrines of liability attach, it must be shown that the defendant was in fact an innkeeper. Innkeeping is a public employment, and this characteristic distinguishes the innkeeper from a mere boarding house keeper. Van Zile says: 7 "One who occasionally entertains travellers for compensation when it suits his pleasure, and who does not hold himself out as the keeper of a house for the accommodation of the travelling public, is not an innkeeper. For example, persons whose houses are situated along the public roads of the country, as farmers living on farms who occasionally or even frequently take in and accommodate travellers and receive compensation therefor, are not innkeepers, nor are they liable as such, nor are keepers of restaurants and eating houses, 'Lord Esher in Robins v. Gray, [i895] 2 Q. B. 5oi, said: "If a traveller cdmes to an inn with goods which is his luggage-I do not say his personal luggage, but his luggage-the innkeeper by the law of the land is bound to take him and his luggage in."
"Also, if any innkeeper or other victualler, hangs out a sign and opens his house for travellers, it is an implied engagement to entertain all persons who travel that way; and upon his universal assumpsit an action upon the case will lie against him for damages if he without good reason refuses to admit a traveller." 3 Br-Com. *165.
persons keeping lodging or boarding houses, or sleeping car 8 or steamship companies, etc., for these do not hold themselves out as ready to furnish accommodations to all comers." 9 Kent says: 10 "The responsibility of an innkeeper for the horse or goods of his guest, whom he receives and accommodates for hire, has been a point of much discussion in the books. In general, he is responsible at common law for the acts of his domestics, and for thefts, and is found to take all due care of the goods and baggage of his guests deposited in his house, or entrusted to the care of his family or servants, without subtraction or loss, day and night."
In a leading early English case 1 1 it was held that the innkeeper was bound absolutely to keep safe the goods of the guest deposited within the inn whether the guest acquainted the innkeeper that the goods were there or not; he was bound to pay for the goods if stolen, unless the theft Was committed by a servant or companion of the guest. The responsibility of the innkeeper extended to all his servants and domestics, but it did not extend to trespasses committed upon the person of the guest nor to loss occasioned by inevitable casualty or by superior force, as robbery.
12
Generally no liability is imposed on the innkeeper for articles left at the inn by the owner before or after he is a guest.' 3 Be- B. 164 (843) , wherein it was held that if the goods of a guest be deposited in a public inn and be lost or injured, the prima facie presumption is that the loss was occasioned by the loss or negligence of the innkeeper or his servants, but the presumption may be rebutted. An innkeeper like a common carrier is an insurer of the goods of his guests and he can only limit his liability by express agreement or notice. fore liability attaches, it must clearly appear that the owner of the lost or injured property was a guest of the inn at the time the loss occurred and that the property was infra hospitium. Once this is shown, the innkeeper is liable for all personal property brought by the guest into the inn. 4 However, under some circumstances, it has been held that the innkeeper is liable as such for the goods of the guest at the time the goods are delivered to him or his servants, before the arrival at the inn of the prospective guest, as where the goods are previously sent by the owner to the inn and received .by the innkeeper. 15 But such responsibility is conditioned on the owner becoming a guest within a reasonable time thereafter.
It is to be noted in considering this liability, that a modification arises where a guest uses his room distinctly for business purposes, such as displaying samples, etc., for then in the event of loss of such goods, the innkeeper is liable only as an ordinary bailee for ordinary negligence. 18
LIABILiTY GEIrERALLY IN THE UNITED STATES PRIOR TO

STATUTORY REGULATIONS
It is surprising to find in the United States that on a question which has been legally discussed for centuries, there has been so much conflict of opinion as to the true rule for innkeepers' liability for loss of goods. The most extreme doctrine as to liability is On the other hand, the Supreme Court of Michigan in Cutler v. Bonney, 19 a case involving a very similar set of facts, in which a plaintiff sought to recover the value of a certain horse, wagon, and goods destroyed by fire in the barn of the defendant, an innkeeper, which fire was not caused by the defendant or his servants, took a different and more liberal view of the law, saying in its opinion:
"In order to hold a bailee liable for that which is in no respect reputed either to his own negligence or to that of persons for whom he is responsible, there should be found clear authority. The common law. has declared this liability against one class of bailees, and has made common carriers responsible for all losses not caused by the public enemies, or from casualty in no way arising out of human action. It is claimed by plaintiff that in this respect common carriers and innkeepers stand on precisely the same footing; . . the general principle seems to be that the innkeeper guarantees the good conduct of all persons whom he admits under his roof, provided his guests are themselves guilty of no negli- Judge Story in his BAILMNENTS (9th ed. 1878), §472 says: "Innkeepers are not responsible to the same extent as common carriers," adding that the presumption -of negligence may be repelled by the innkeeper, "by showing that there has been no negligence whatsoever, or that the loss is attributable to the personal negligence of the guest himself, or that it has been occasioned by inevitable casualty or by superior force."
A few courts have even gone so far as to hold the innkeeper liable only for loss of goods in the inn where he or his servants have been personally negligent. Judge Trumball in Metcalf v.
Hess, 2 1 said:
"It is a harsh rule which makes a person in any case responsible for a loss which has occurred without any fault of his and it can only be justified upon ground or public policy, and in consideration of the numerous opportunities afforded by the nature of his business for fraudulent combination and clandestine dealing to the injury of the owner of the property. The rule ought not to be extended beyond the reason for which it originated." 22 However, the majority of the jurisdictions have imposed upon the innkeeper the liability of an insurer, -analogous to that of a common carrier. 23 He has been held liable for all goods of the guest lost in the inn, unless the loss has been caused by the act of God, or a public enemy, or by the fault or negligence of the owner him- 'Supra note 14.
ger guest, he is bound to make restitution, for it is his duty to provide honest servants and to exercise an exact vigilance over all persons coming into his house as guests or otherwise." 26
The authorities are equally divided on the question of liability for loss occasioned by accidental fire. It has been held that the innkeeper is an insurer of the property of the guest during the time the guest remains in the inn, and that he can only be excused when the loss of such property is occasioned by the act of God, a public enemy, or is the fault of the guest.
27
Other jurisdictions, however, have held that there is no liability for loss resulting from an accidental fire, not attributable to the negligence or fault of the innkeeper. This has been the modern tendency of the courts, namely, to enlarge the limitations of the rule fixing the liability, rather than to hold to the severity of it.
28
Where the loss occurs through the fault of the guest, his servants, or companions, there is no liability upon the theory that the guest is guilty of contributory negligence. Likewise, it has been held that the guest's failure to lock or bolt the door of the inn, when there is a lock or bolt upon it, may of itself be given to the jury as evidence of negligence on the guest's part. At common law before statutory regulation, an innkeeper could limit his liability, but in order to do so, actual notice had to be given the guest to the effect that he would be liable for the goods of the guest only to a certain extent or on certain con- ditions. 30 And where such express notice, that he must deposit his valuables with the innkeeper or take the risk of loss, has been given to the guest, he is negligent if he fails to comply with the notice. 31 So where a guest has been told that he must leave his goods at the bar, but notwithstanding this warning, he kept them in his room, and they were lost, he was barred from recovery by his negligence. 32 However, in the absence of statutory authority, an innkeeper cannot limit his liability by a general, public, or constructive notice, not brought to the guests' knowledge.
LIABILITY UNDER STATUTORY REGULATIONS
Today many states have passed statutes regulating and limiting the liability of innkeeperi who comply with the terms and provisions thereof. Likewise, a responsibility is now placed upon the guest which he heretofore did not have. Prior to statutory regulation, the innkeeper, like the common carrier, could make reasonable rules and regulations for the conduct of his business, but these rules could not effect the nature or extent of his obligation, as, for instance, his liability for loss of goods, under any circumstances, for that would be open to the same objection as contracts limiting liability. These rules and regulations could, however, so far as they were reasonable, affect the conduct of himself and his guests.
34
The statutes of the various states require the innkeeper to keep a safe deposit box for guests. Furthermore, statutes limiting the innkeeper's liability always provide for the posting of notice of the limitations, which provisions must be expressly complied with. Thus a notice required to be printed "in ordinary sized plain English type," is not complied with by printing it in very small type, even though the guest could just as easily have read it.
33
And where the statute requires that notice should be posted, it is not enough to print the notice at the head of the reg- ister in which a guest signs his name, 6 and this will not exempt the innkeeper from liability under the statute. An exception is to be noted in the New York case of Purvis v. Coleman, 7 in which the innkeeper had failed to post notices in the rooms of the guests as required by the statute, but the plaintiff had been actually informed by a waiter that guests should deposit valuables in a safe in the office founded for that purpose. The court in holding that an action for the loss of his money was barred by the statute said:
"The notice which the statutes require is merely constructive, since it is evident that a notice posted up in the room of a guest may wholly escape his attention, yet he is not permitted to aver his ignorance, but is bound by that presumption which the statute raises. When the facts raising the presumption are proved, his recovery is barred. It is true the statute is silent as to the effect of actual notice, but we cannot believe that the legislature intended that a greater effect should be attributed to the presumed knowledge of a guest than to its actual proof-that while the presumption bars his recovery, the proof must be rejected or disregarded. Such a construction of the intention of the legislature would be most unreasonable . . . and the meaning of the statute we hold to be-that the knowledge of a guest who has failed to deposit his money, or jewelry, in a safe, that he knew to be provided, would defeat his claim for a subsequent loss, and that such is its consequence, whether the knowledge be established by direct or positive, or merely presumptive evidence." This decision has been much criticised in later cases, and several courts have declined to follow it. Thus in Batterson v. Vogel, 8 8 it was held that an innkeeper who had failed to post a notice in the guest's room as required by the act was nevertheless liable even though it appeared that the guest had read a copy of the act on the register, since the act did not provide that actual knowledge of the provisions of the act should take the place of posting. 9 Olson v. Crossman, 31 Minn. 
LIMITED LIABILITY OF INNKEEPERS
This seems to be the better view, since such a statute is in derogation of the common law and should therefore be strictly construed against the innkeeper who is attempting, in reliance upon it, to relieve himself from an obligation towards his guest, which the common law would impose.
Certain duties have also been placed upon the guest by these statutory regulations, and we will now consider under what circumstances the innkeeper is still liable as at common law.
Where the guest has complied with the terms of the statute by depositing his valuables with the innkeeper, the innkeeper remains liable for same as at common law. 40 But let us suppose the guest is likewise guilty of negligence. Under what circumstances will that bar a recovery? It has-been held that where, by virtue of a notice posted under authority of the statutes, a guest must lock his door, a guest who has failed to comply with the terms of said notice, and loses goods from his room, is not barred from recovery beeause of his failure to follow the regulation, unless such failure was the cause of the loss.
41
Thus where a guest was required to lock his door at night, and he failed to do so and his goods were stolen at night by another guest placed in the room, in spite of his objections, by the innkeeper, it was held that the guest might recover for his loss. 42 Furthermore, when must the deposit by the guest with the innkeeper be made to prevent the former's being considered negligent for having failed to do so? The deposit need not be made at the very moment of the guest's arrival. A reasonable time may elapse for the guest to deposit his valuables, and during that time the innkeeper remains liable at common law in spite of the statute. 43 Likewise, the guest must have a reasonable time in which to collect, pack, and remove his property, previous to his departure from the inn, and after the goods have been given to the guest for that purpose, the innkeeper is responsible for such goods as at common law. 4 A much discussed question is whether, under a statute limiting liability, it is necessary to deposit all goods with the innkeeper in order to enforce his responsibility for the goods, or only certain classes of goods which can be spared. Several states have covered this point by the express language of their statutes. Thus in Pennsylvania, 4 5 the statute provides that the exemption should not apply to "such an amount of money and such articles of goods, jewelry, and valuables, as is usual, common and prudent for the guest or boarder to retain in his room or about his person." Similar provisions are contained in the statutes of Delaware, Iowa, Maine, Massachusetts, Montana, Nebraska, New Hampshire, North Dakota, Oklahoma, South Dakota, and Wyoming. As to the articles so excepted, the common law liability remains, in spite of the notices. 4 " Other states 47 specify by the provisions of their statutes that the liability of the inrkeeper can only be limited in the case of specific articles, such as money, jewelry, 48 documents, and other articles of great value, and the innkeeper can only require these articles to be deposited in his safe.
But what is the liability of an innkeeper where goods of a guest have not been deposited with the innkeeper as required by statute, and are lost as a result of the negligence of the innkeeper or his servants? Let us consider a hypothetical case. John Smith registers as a guest at a hotel, which has complied with all the requirements of a statute as to maintaining a safe deposit box, giving due notice of limitations, etc. The statute requires that the guest deposit all valuables, such as jewelry, etc., with the hotel " The cases differ on the question whether a watch and chain come within the description "jewels and ornaments" or similar language of the statute. In Maryland and New York it has been held that they do not, but that the innkeeper is responsible for them in spite of the statute and notice. See in safe deposit boxes provided for that purpose. Smith on going to his room at night fails to deposit his valuable jewelry with the hotel, but retains the same in his room. He locks his door before retiring. During the night, an employee of the hotel enters his room with a pass key and steals his jewelry. Subsequently on being arrested, the employee admits the theft, but has meanwhile disposed of the jewelry and cannot make good the loss. Is the hotel keeper liable for the loss sustained by the guest occasioned by the wrongful act of his employee?
Of course, it is important to consider the provisions of the statute applicable in each case. Statutes in some of our states expressly provide that the innkeeper shall remain liable as at common law if the loss occurs ihrough his or his servants' negligence. 4 9 However, we will consider that our hypothetical case is controlled by a statute which does not contain such a provision.
Turning to cases which might govern the assumed set of facts, we find none that is similar to our hypothetical case, especially on the point that the loss was admittedly caused by a wrongful act of the, innkeeper's employee. Probably the nearest case in point is that of Jones v. Savannah Hotel Co., 50 in which case a female guest had retired for the night, and, before doing so, took from her person the following articles, which she 'had been wearing for personal adornment and which were suitable to her station in life, and placed them upon the bureau in her room: five diamond rings, one watch-bracelet, one topaz chain and watch. During the night all these articles were stolen from the room by some person unknown. The innkeeper had an iron safe for the deposit of valuable articles, and had posted in the room of the guest the notice required by statute.
The court was asked two questions. First, was the guest entitled to recover from the innkeeper the value of the property stolen. Second, if the articles were such as were within the purview of the statute, would the guest, notwithstanding any negligence in her failure to deposit the articles in the innkeeper's safe, be entitled to recover, if it appeared that the articles were stolen in consequence of the negligence of the innkeeper either in failing to provide a suitable lock on the door, or in placing a fire escape in such a manner as to afford easy access to the room of the guest from the street below? The court answering the first question said:
"The language of the code section is explicit. The innkeeper had an iron safe for the deposit of valuable articles. He posted the notice required by the statute. . . . The guest had valuable articles consisting of diamond rings, bracelet, watch and chain, which were not deposited in the iron safe, but kept in the room of the guest and were stolen. It is perfectlr clear therefore that the innkeeper was relieved of responsibility for them.
"It may seem somewhat of a hardship to require a traveler on retiring at night to deposit articles like those involved in the present case; but the statute is absolute and must be complied with, else the innkeeper will be relieved from liability for the loss of such articles. " The statute was not enacted for the benefit of travellers; for without it they could rely upon the common law liability of the innkeeper. Its purpose was to relieve the stringent rule of the common law so as to permit the innkeeper to protect himself against liability under certain circumstances."
In answer to the second question the court said:
"As the statute declares that the inkeeper will be relieved from responsibility for valuable articles belonging to his guest if he provides an iron safe or other place of deposit for such articles, and posts a notice in accordance with the statute, requiring his guest to place such articles in the safe or other place of deposit, it must follow, where the innkeeper has complied with the requirements of the statute, thus relieving himself from responsibility for such articles, that a guest who failed to comply with such notice could not recover from the innkeeper if it appeared that the articles were stolen in consequence of the negligence of the latter, either in failing to provide a suitable lock on the door of the room occupied by the guest, or in placing a fire-escape in such a manner as to afford easy access to the room from the street below. Had the guest complied with the notice, and thereafter the innkeeper had failed to use the measure of diligence required by the statute, he would have been liable. To hold that, without complying with the requirements of the notice authorized by the statute, the guest could nevertheless recover as to articles covered by the notice, merely by showing want of diligence on the part of the innkeeper in the respect named, would practically make the statute nugatory."
It is interesting to note that in other cases involving somewhat similar facts, the courts have swung from the strict doctrine holding the ;-'keeper liable under nearly all circumstances and have now begtu, to place a distinct responsibility on the guest, which if not performed will bar the guest's recovery for loss, the courts construing the statutes to have been adopted for the benefit of the hotel keepers and not for the guests. On this point, the Supreme Court of Tennessee in the case of Rains v. Maxwell House Co., 5 1 said:
"If a guest sees proper to keep his watch and fob and money upon his person or in his room, he does it at his own risk, just as he keeps about his person and in his possession when not in the hotel. If he desires for his own safety or convenience to place the responsibility for its safe keeping upon the hotel keeper during his stay at the hotel as a guest, then he must place it in the safe which the statute requires to be provided by the innkeeper for that purpose. We can put no other construction upon the statute without nullifying wholly or to some extent its provisions. It may be inconvenient to deposit small sums of money and pieces of jewelry of little value in the safe of a hotel, and it may be inconvenient to do without their use during the stay of the guest; but this is a condition to the statute, upon which the hotel keeper can alone be made liable for their safety as an insurer. If a guest desires to avoid these inconveniences, he may retain possession of his money and his jewelry, just as if he were not a guest of the hotel."
Probably the most succinct expression of the law is found in the opinion of the court in Weis v. Hoffman House, 5 2 wherein it was stated: Supra note 23. Supra note 26.
"It is said that such statutes are to be construed not so much as limiting or modifying the extraordinary liability, but as making the guest chargeable with negligence if he omits to avail himself of the means afforded for the protection of his property. The liability of the innkeeper is the same but the failure of the guest to comply with the statute will be such negligence as will defeat the enforcement of the liability."
In conclusion it may be said that today, under modern conditions of travel, with the "reason for the rule" no longer present, the legislatures of the various states and the courts in interpreting the statutes enacted by these legislative bodies, are slowly breaking down "the rule" -of strict liability of innkeepers, which rule originally arose because of conditions which are no longer existent.
